APA-1
TRANSMITTAL SHEET FOR NOTICE
OF INTENDED ACTION

Control: 482

Department or Agency: Alabama Department of Insurance
Rule No.: 482-1-128-.06

Rule Title: Rules For Coordination Of Benefits
Intended Action Amend

Would the absence of the proposed rule significantly harm or

N
endanger the public health, welfare, or safety? ©
Is there a reasonable relationship between the state’s police Yes
power and the protection of the public health, safety, or welfare?

Is there another, less restrictive method of regulation available

) No
that could adequately protect the public?
Does the proposed rule have the effect of directly or indirectly No
increasing the costs of any goods or services involved?
To what degree?: N/A
Is the increase in cost more harmful to the public than the harm NA

that might result from the absence of the proposed rule?

Are all facets of the rule-making process designed solely for the
purpose of, and so they have, as their primary effect, the Yes
protection of the public?

Does the proposed action relate to or affect in any manner any
litigation which the agency is a party to concerning the subject No
matter of the proposed rule?

Does the proposed rule have an economic impact? No
If the proposed rule has an economic impact, the proposed rule is required to be

accompanied by a fiscal note prepared in accordance with subsection (f) of Section
41-22-23, Code of Alabama 1975.

Certification of Authorized Official

I certify that the attached proposed rule has been proposed in full compliance
with the requirements of Chapter 22, Title 41, Code of Alabama 1975, and that it
conforms to all applicable filing requirements of the Administrative Procedure
Division of the Legislative Services Agency.

Signature of certifying officer Kkyn/ﬂkwnuﬂm

Reyn Norman R G D & r\\—ED

Date Thursday, Octobe 2023 — .0 2023
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APA-2
ALABAMA DEPARTMENT OF INSURANCE

NOTICE OF INTENDED ACTION

AGENCY NAME: Alabama Department of Insurance
RULE NO. & TITLE: 482-1-128-.06 Rules For Coordination Of Benefits
INTENDED ACTION: Amend

SUBSTANCE OF PROPOSED ACTION:

The Alabama Department of Insurance is exempt from the Alabama Administrative
Procedures Act pursuant to Section 41-22-2(e), Code of Alabama 1975. The
Commissioner of Insurance 1is proposing adding a new paragraph addressing
acceptance of Medicaid prior authorization and duty to respond to inquiries. This
rule is narrowly tailored to comply with a federal law and thus is within an
exception to the moratorium on adopting or amending administrative rules as found
in Executive Order No. 735.

TIME, PLACE AND MANNER OF PRESENTING VIEWS:

Interested persons may submit data, views, or arguments in writing at any time
prior to 3:00 PM on December 5, 2023, to the Alabama Department of Insurance,
Attention: Legal Division, Post Office Box 303351, Montgomery, Alabama 36130-3351,
or orally by appearing at the public hearing, Suite 502, RSA Tower, 201 Monroe
Street, Montgomery, Alabama, beginning at 10:00 AM, on December 7, 2023.

FINAL DATE FOR COMMENT AND COMPLETION OF NOTICE:
Tuesday, December 5, 2023

CONTACT PERSON AT AGENCY:

Erin Dunagan
Associate Counsel

Reyn Novman

Reyn Norman

(Signature of officer authorized
to promulgate and adopt
rules or his or her deputy)



482-1-128-.06 Rules For Coordination Of Benefits.

When a person is covered by two (2) or more plans, the rules for
determining the order of benefit payments are as follows:

(a)l. The primary plan shall pay or provide its benefits as
if the secondary plan or plans did not exist.

2. If the primary plan is a closed panel plan and the
secondary plan is not a closed panel plan, the secondary
plan shall pay or provide benefits as if it were the
primary plan when a covered person uses a non-panel
provider, except for emergency services or authorized
referrals that are paid or provided by the primary plan.

3. When multiple contracts providing coordinated
coverage are treated as a single plan under this
chapter, this section applies only to the plan as a
whole, and coordination among the component contracts is
governed by the terms of the contracts. If more than one
carrier pays or provides benefits under the plan, the
carrier designated as primary within the plan shall be
responsible for the plan’s compliance with this chapter.

4. If a person is covered by more than one secondary
plan, the order of benefit determination rules of this
chapter decide the order in which secondary plans
benefits are determined in relation to each other. Each
secondary plan shall take into consideration the
benefits of the primary plan or plans and the benefits
of any other plan, which, under the rules of this
chapter, has its benefits determined before those of
that secondary plan.

(b)1. Except as provided in Paragraph 2., a plan that does
not contain order of benefit determination provisions that
are consistent with this chapter is always the primary plan
unless the provisions of both plans, regardless of the
provisions of this paragraph, state that the complying plan
is primary.

2. Coverage that is obtained by virtue of membership in
a group and designed to supplement a part of a basic
package of benefits may provide that the supplementary
coverage shall be excess to any other parts of the plan
provided by the contract holder. Examples of these types
of situations are major medical coverages that are
superimposed over base plan hospital and surgical
benefits, and insurance type coverages that are written



in connection with a closed panel plan to provide out-
of-network benefits.

(c) A plan may take into consideration the benefits paid or
provided by another plan only when, under the rules of this
chapter, it is secondary to that other plan.

(d) Order of Benefit Determination. Each plan determines its
order of benefits using the first of the following rules
that applies:

1. Non-Dependent or Dependent.

(1) Subject to Paragraph (ii), the plan that covers
the person other than as a dependent, for example as
an employee, member, subscriber, policyholder or
retiree, is the primary plan and the plan that
covers the person as a dependent is the secondary
plan.

(ii) If the person is a Medicare beneficiary, and,
as a result of the provisions of Title XVIII of the
Social Security Act and implementing regulations,
Medicare is both (I) secondary to the plan covering
the person as a dependent; and (II) primary to the
plan covering the person as other than a dependent
(e.g. a retired employee), then the order of
benefits is reversed so that the plan covering the
person as an employee, member, subscriber,
policyholder or retiree is the secondary plan and
the other plan covering the person as a dependent is
the primary plan.

2. Dependent Child Covered Under More Than One Plan.
Unless there is a court decree stating otherwise, plans
covering a dependent child shall determine the order of
benefits as follows:

(1) For a dependent child whose parents are married
or are living together, whether or not they have
ever been married:

(I) The plan of the parent whose birthday falls
earlier in the calendar year is the primary
plan.

(IT) If both parents have the same birthday, the
plan that has covered the parent longest is the
primary plan.



(ii) For a dependent child whose parents are
divorced or separated or are not living together,
whether or not they have ever been married:

(I) If a court decree states that one of the
parents is responsible for the dependent child’s
health care expenses or health care coverage and
the plan of that parent has actual knowledge of
those terms, that plan is primary. If the parent
with responsibility has no health care coverage
for the dependent child’s health care expenses,
but that parent’s spouse does, that parent’s
spouse’s plan is the primary plan. This item
shall not apply with respect to any plan year
during which benefits are paid or provided
before the entity has actual knowledge of the
court decree provision.

(IT) If a court decree states that both parents
are responsible for the dependent child’s health
care expenses or health care coverage, the
provisions of Paragraph (i) shall determine the
order of benefits.

(ITI) If a court decree states that the parents
have joint custody without specifying that one
parent has responsibility for the health care
expenses or health care coverage of the
dependent child, the provisions of Paragraph (i)
shall determine the order of benefits.

(IV) If there is no court decree allocating
responsibility for the child’s health care
expenses or health care coverage, the order of
benefits for the child are as follows:

I. The plan covering the custodial parent.

IT. The plan covering the custodial parent’s
spouse.

III. The plan covering the non-custodial
parent.

IV. The plan covering the non-custodial
parent’s spouse.

(iii) For a dependent child covered under more than
one plan of individuals who are not the parents of



the child, the order of benefits shall be
determined, as applicable, under Paragraphs (i) or

(ii) as if those individuals were parents of the
child.

3. Active Employee or Retired or Laid-Off Employee.

(i) The plan that covers a person as an active
employee that is, an employee who is neither laid
off nor retired or as a dependent of an active
employee is the primary plan. The plan covering that
same person as a retired or laid-off employee or as
a dependent of a retired or laid-off employee is the
secondary plan.

(ii) If the other plan does not have this rule, and
as a result, the plans do not agree on the order of
benefits, this rule is ignored.

(iii) This rule does not apply if the rule in
Paragraph 1. can determine the order of benefits.

4. COBRA or State Continuation Coverage.

(i) If a person whose coverage is provided pursuant
to COBRA or under a right of continuation pursuant
to state or other federal law is covered under
another plan, the plan covering the person as an
employee, member, subscriber or retiree or covering
the person as a dependent of an employee, member,
subscriber or retiree is the primary plan and the
plan covering that same person pursuant to COBRA or
under a right of continuation pursuant to state or
other federal law is the secondary plan.

(ii) If the other plan does not have this rule, and
if, as a result, the plans do not agree on the order
of benefits, this rule is ignored.

(1ii) This rule does not apply if the rule in
Paragraph 1. can determine the order of benefits

5. Longer or Shorter Length of Coverage.

(1) If the preceding rules do not determine the
order of benefits, the plan that covered the person
for the longer period of time is the primary plan
and the plan that covered the person for the shorter
period of time is the secondary plan.



(ii) To determine the length of time a person has
been covered under a plan, two successive plans

shall be treated as one if the covered person was
eligible under the second plan within twenty-four

(24) hours after coverage under the first plan
ended.

(iii) The start of a new plan does not include any
of the following:

(I) A change in the amount or scope of a plan’s
benefits.

(IT) A change in the entity that pays, provides
or administers the plan’s benefits.

(ITI) A change from one type of plan to another,
such as, from a single employer plan to a
multiple employer plan.

(iv) The person’s length of time covered under a
plan is measured from the person’s first date of
coverage under that plan. If that date is not
readily available for a group plan, the date the
person first became a member of the group shall be
used as the date from which to determine the length

of time the person’s coverage under the present plan
has been in force.

6. If none of the preceding rules determines the order
of benefits, the allowable expenses shall be shared
equally between the plans.

(e) Prior Authorization and Prompt Response to Inquiry.

1. The primary plan, with the exception of Medicare
and Medicare Advantage Plans, shall accept
Medicaid's authorization for an item or service
furnished to a Medicaid eligible individual. The
primary plan cannot deny claims due to a lack of
prior authorization.

2. The primary plan must respond within 60 days of
receiving a state inquiry regarding a health care
claim submitted within three years of the provision
of such item or service.

Author: Commissioner of Insurance

Statutory Authority: Code of Ala. 1975, §27-2-17. Consolidation

Appropriations Act of 2022, § 1902 (a) (25) (I).




History: New Rule: April 20, 2007; effective May 1, 2007.
Filed with LRS April 20, 2007. Revised December 7, 2023;
Effective, January 1, 2024. Filed with LRS October 19, 2023.
Rule is not subject to the Alabama Administrative Procedure Act.




